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Mr. Cha1rme.n1 Members of the Committee: 

We deeply appreciate your invitation to testif.y here today. 

At the outset, Mr. Chairman, we would like to comment directly 

on a matter that Members of this Committee undoubtedly already have very 

much in mind -- namely, that the institutions we represent have 8 clear 

self-interest in seeing that the financial affairs of New York City and 

New York State are stabilized. By the simple fact of location and our 

financial responsibility to the community we are deeply involved in the 

life of City and State. It is common knowledge, of course, that ve and 

other major New York City banks own substantial totals of New York City, 

New York State, and New York State agency securities -- totals that have 

been enlarged in the course of efforts over many months to contribute to 

8 solution of difficulties. Because of that, we appreciate that almost 

anything we say about the New York situation may be deemed to be self

serving. We also appreciate that, as 8 practical matter, there is little 

we can say to dispel such a view on the part of any who may hold it. 

Nevertheless, Mr. Chairman, we would like to state fo:rmal.ly 

and. for the record that narrow self-interest related to our portfolio 

holdings is not the reason we are here today. The banks we represent are 

healthy institutions whose soundness has not been jeopardized by the 

acquisitions that havebeenmade of City and State securities. 
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Insert for Speech on New York City 

All questions dealing with the financial integrity of New York City 

rests with the elected officials of New York City and to some extent 

with the elected officials of New York State. They are the ones who 

are responsible for determining the level of expenditures in the City. 

They are the ones who have the authority to raise and lower taxes 

for New York City and the State. 

The Federal Government under the Constitution is not, indeed can-

not, be responsible for managing the financial affairs or maintaining 

the fiscal integrity of state and local governments. Only the elected 

officials of those jurisdictions have that authority and that responsibility. 

Thus, the question of what can be done to avoid a default by the City 

of New York has to be addressed to the appropriate officials at that 

level. It cannot be addressed by the Federal Government without 

undermining fundamental constitutional principles this Nation has 

adhered to for nearly 200 years. 

If the political leaders of the City and the State of New York wish to 

avoid default, they will have to find a way to do it themselves. 



-2-

If they are unable to restore the financial integrity of the City 1 s 

government, default will naturally follow. 

At that point, the Federal Government does have an obligation to 

the rest of the country to take steps to minimize the impact on the 

economy of the inability of the elected leaders of New York 

to manage their own financial affairs. Then, and only then, will 

I be willing to have the Federal Government intervene. 



THOUGHTS ON NEW YORK CITY SITUATION 

Recent reports indicate that attitudes about whether 
or not the federal government should provide some 
form of assistance to New York City are fluid--in 
the Congress, in the media, and with some of the 
public interest groups. 

The scare tactics being used by New York C~ty and state 
officials, as well as some of the New York banks holding 
substantial amounts of the New York City paper, are 
largely responsible for this. Principal arguments 
revolve around the consequences the New York City 
situation could have on the economy of other state and 
local governments and, in fact, on the strength of the 
U.S. dollar abroad. 

This climate has been developing over the last 10 days 
during a period when some of the backers and supporters 
of the President's position against aid to New York City 
are becoming fearful that they may be out on a limb if 
they continue to firmly oppose any sort of federal aid. 
The primary cause of this probably is related to certain 
statements reported and attributed to high-level administration 
officials who are saying that the President is reviewing 
his position and keeping all of his options open, and 
that he would approve legislation if enacted by the 
Congress. 

To keep current supporters of the President's position 
locked and to do an adequate job of explaining the 
President's position, the following steps should be 
considered: 

1. Media: A quick wrap-up should be done to identify 
which columnists have written pro or con pieces on 
aid to New York City. Those who haven't written to 
date should be contacted to explain the President's 
position and indicate that he remains firmly opposed 
to any aid. 

Similar activities should be conducted with 
editorial boards of papers across the country. 
A press plan should be laid out for Ron Nessen, Bill 
Simon, Bill Seidman, and others to get the story 
moving around town that the President is still dead set 
against any aid. 
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2. The Congress: Hard-rock supporters of the President's 
position, as well as probable supporters, should be 
contacted and told that the President is dead set 
against aid. This is critical, as the probables, as 
well as some of the fence-sitters, may start moving 
over to the other side if our position is not clear 
to them, as they continue to be lobbied heavily by 
unions and other groups. Treasury and others 
should prepare floor speeches for use by members of 
the House and Senate on why we oppose aid and the 
fact that the only people who will benefit from it 
are the New York City politicians and speculators 
who have been buying New York City bonds. One or 
two effective members in each House should be 
dentified who can be worked with in the weeks and 
months ahead to carry the President's position. 

3. Public Interest Groups: Public interest groups are 
increasingly restless as they see continued 
speculation that the President's position may be 
changing. Most have taken public positions which 
essentially say that the federal government should 
assist with needed credit during a financial 
emergency only if it is apparent that the municipality 
and the state government have exhausted all 
constitutional, legal, and fiscal remedies 
available under their respective authorities. 

Privately these groups have big problems with any 
aid to New York City. They fear that if some form 
of federal guarantee is given to New York bonds, this 
would increase their attractiveness to investors and · 
thereby further dry up investor interest in the bonds 
of other municipalities and states. 

4. Presidential Activity: The key element to each of 
the above suggestions is the President's announcing 
again publicly in the next 10 days his firm opposition 
to financial aid to New York City and the rationale 
for his action. This is the only way in which we 
can get people to seriously focus on the President's 
opposition in view of the high administration officials' 
statements of recent days. 
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HUNICIPAL FINANCD\l. A.DJUST~·ENT PROCSEDTI1GS AND 
I'..EV:LSIONS 

I. Type and Scope of the Proceeding 

\ 

.. 

A. The present provisions of the Bankruptcy Act 
dealing with municipal debt adjustment ar~ 
found at 11 U.S.C. §§ 401-403, Bankruptcy 
Act Sections 81-83 (Chapter D~) .. 

1. Chapter IX allows the voluntar)r filing of 
a petition by a city> toi:m, ~ounty, :water 
district, school district, port authority, 
or similar municipal bodies~ 

2. Chapter IX has been fOU!.Ld to be constitu
tional in that it permits only volUJ.~tary -
filings where not prohibited by the State. 
See United States Vo Bekins~ 304 U.S. ·27 
-(1938). 

· B~ Chapt:er IX should be left intact in order to 
mini111ize the effect of a new chapter on the 
finattl:es of small municipalities or their sub
enti. ties; a ne;;·1 chapter modeled. on Chapter IX 
should be proposed. 

, 

1. The new chaoter should be sade auolicable .. .... 
only to cities ·with a population of: over 
1,000,000 residents.. (This figure 'could 
be adjusted upwa'!:'d to minioize the effect: 
of the proposed legislation on certain 
cities.) 

' 2. There is no constitutional irnpe.diment to 
so streamlining the class of debtors affected 
by the p~oposed legislation so as to affect 
only a very srl!all percentage o:E- larg~ cities_ 
Hanover National Bank v. Noyes> 186 U.S_ 181 
at 188 (1902). 

.· 

.. '.. - ... 
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3.. Subentities of a municipality th~t: qualifi(!s 
as one of th8 class of d(;!btors b(!rtefii:cd by 
the statute should be pz:::D.itted to file a 

• • • d • .. .._. -1=r • pet it Lon l.n o:::· er to m.:.r:-(l.E.i.11.Z~ 1..nc e ... :i::ect:rve-
n0'' S o·~.: a n1 ·:-rn o·F corr·._..,.,,. ·i +--~on- ~o;.,,~.,,,o~.- ,_.,,,.h -v _ l ,_,.<.:.,;.. - .. ltt''-'.:Jo-L-.1... - 7 1.:. .. :l' ..... v-""' 1 .. ., .... ""--

Cl filing shuuld not b2 mandator-.f so a:> to 
avoid the cor;.1plication o2 incl:.J.ding it:.d12:
pendently solv2nt dist::ic:ts,. authoritias.,. etc .. 

II. Jurisdictional Aspects of the Proceeding 

·' 

A. The present Ac.t allows no interference with the 
sovereignty of the States or their po1i.t:ica1 
subdivisions; a provision to this effect should 
be included in any proposed revision of municipal 
financial adjustmant proceedi'11gs.. See l~ U .. S .. C .. 

• 

§ 403(c) (i). \ 

1. Constitutional considerations: Congressional 
authority to legislate undar Article·I 7 Section 
8, cl. 4 is restricted by the provisions 0£ 
the Tenth Amendment.. A consti'tT-2.tiona.1 barrier 
is presented should any proposed statutory 
provision so interfere 't-Iith State sovereignty 
as to deny the State's right preserved under 
the Tenth Amendmant to control.its o~m. fiscal 
affairs. 

n. See Ashton v. Cameron County Irrigation 
Dist-rict, 298 U.S,. 513 (1936) and United 
States v. Bekins,. 304 U.S. 27 (1938) • 

11. Since involuntary proceedings against a 
municipal· corporation ~-1ithout State con
sent are not contemplated, 't·7e foresee no 
iIBpediment to the proposed statuto-ry 
provision presented by the Tenth Amend-

. ment. 

2. State consent to proceedings undertaken pur
suant to the proposed statutor<.r provisions 
shoul<l pe explicitly provided for in the 
statute. .-
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a.. Alt:bough comrrr<!ntators in cli::;cussing th~ 
. . ,,. C' . -.--r h present provL::aons o:c nrtpcer i..r.. ave 

stated th::~t ·wh:.:!re n State is silent: re
garding the availability of Ci1~pt:er IX · 
to its r:n1.nicipaliti~s, such silence iu:~
plies th~ State 1 G consent to th~ avail
ability of Chapte-::- IX, 2.tty ~1:.copos.ad 
legisli.ltion should st;::.te ti1=:.l.: if no 
S • ·~ •i..-• •• to.te p:con.1.Dl. .... ion 2:x:!.s·cs .;.-';-::.. ''\! !'~ i r-i 'r'\ ~ ,., 

LL.- -~--------l;:'.::<.·-
.. ..... L.. ., • .. ,.... ..... ins1..rumen1..aJ...1:cy h'2.Y :Cl.Le a petitio~ und~r 
its provisions.> 

b. It should be noted that propcsed bills 
now under consideration by the Congress 
take this approach ·which dispanses with 
express State permission whenever a 
municipality desires to avail itself of 
the relevant bankruptcy remedies avail.
able to it. (House DoctL~ent 93-137, 
Part II, Sept .. 6, 1973 (CO!f.taining the 
bill later proposed by the Commission 
on Bankruptcy Laws) and S .. 235, 94th 
Cong., 1st Sess. 1974 (proposed by a 
cornmittee of Bankruptcy Referees)) .. 

c.. Cf o Municipal Assistence Corporation Act~ 
5 NcK. N.Y. Sess .. La:·7s 237, Chapter 168, 
June 10, 1975, 198th Sess~ This Act 
represents the State of Net:·T York~ s 
attempt to aid muni::ipaliti;::s, 1.-1ho a:!::e 
unable to sell sufficient securities to 
P -::.~i· .:- th:::>m t" r 0 ·!=n:-td. t-h""1·-:- o•,.:-s·c.::t'"'i. d.;no--. . .:.iu I- - • v -~-·· ___ ._ - -·-· - - "'-~·o 

obligations or to meet their cash re-
el "rn a t tb 0 D' s· - CQr~o-~~1.·Qnt~ 

1ui _m.c;;n s, ~r u 0 a a -ca""e 1-' .... ....:-1... .1. • .., 

issuance of bonds. \~2 have found no pro
vision therein nor in :::_riy other law of 
new York prohibiting the proce.ading .. 

,. 

3.. There is no trustee in .a Ch2.pter L"'Z proccatling 
and the c.Ut.,ici?ality re2c.ins irr corrtrol o~E its 
p:cope:;::-t:y, rev·2nues and expenditures.. The new 
chapter should propose to continu~ this sch~crte 
as do the above m~ntioned proposed bills before 
Congress rc_g<:rrding Ch<!pter L'C 

- 3 -
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B.. A provision ::;pecifically st::J.ting that t:he 
chapter does not irr'.pair or limit law.:; eoverning 
the use of Federal funds should be c..tlded. 

1. The p'!:"cs::::nt Chapten:: provid~s tb.2t the pliln 
"t-sr..>1-f Cfl:->nor .... ,.,.r.n;re ar.·rions by. H-.e::. dc.-40· ro~ """ - - - ....... _ - - ...... "l _...._ "- - - -- i....-\.•·- """' - --
which are unl.:!wful.. 11 U.S~C. § 403(e) (6) _ 

2. The pr~sent~ Chapter does not specifically 
deal i;;qith the treatment of Federal fu..rids 
during the proceedings ai1d this silence 
should be clarified. (Note Art. 5 General 
Municipal Law § .99-h (HcKin..."'ley 1974 supp.))_ 

C. There should be no provis~on for trustees·' 
avoidance powers .. 

1.. All other bankruptcy proceedings provide for 
the avoidance of: (l)·prefential transfers 
within four months of bankruptcy, (2) fraud
ulent convey211ces in certain circumstances, 
and (3) liens obtained ·within certain periods .. 
See 11 U.S.C. §§ 96, 107 and 110 designed to 
enhance equitable distribution of the debtor1 s 
assets. 

2. l~ankruptc.y auti.1.orities fa>1or the exclusion of 
f;nch remedies in municipal debt adjustme~t 
proceedings. See the proposed bills cited 
.t.!_upra; 5 Collier or Bankruptcy ~ 81.27 

' ' 

a. Such avoidance powers may constitute in
terference ·with the govenunental. a.."'ld. 
fiscal affairs of the debtor in contra
vention of the Tenth Amendment, discussed 
sunra .. 

b. Such powers would cor.iplicate the pro
ceedings .. 

c.. Since there are'· usually provisions pre
venting a judgment creditor from obtaining 
a judg2ent lien against a municipality> 
son:e of the uvoid2nce powers are unneces...:. 
saxy.. Cf. 7B McKinney 1 s Consolidated Lal:·7S 

of l~ew York Ann .. CPLR 5203(a)5 .. 
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D. Th8 cluration of the bankruptcy court's juris
diction sl::0uld be clarified. ... 

1 .. 

2. 

The p!:"csent Act contains no provision on t:h.is 
point. 

Co1.r-'T' •• ~n .• -'cnto<S :-. ·pro Sll()'ae'-· t-~d -ro·t-r·nt ion o-F ·-"•~ _ _ u~.v ~ .:::>•:::> .:;, -'- _.._. --~~ ~ .. 

jurisdiction u...-itil th2 court is satisfied 
that tha pl~1. is sEcce.:;;sfully in operatio:t:! .. 
See e.g~, George H. Hem?el, 11.An Evaluation 
of H.unicipal Bankruptcy Laws and Proceduresu > 
Journal of Finance Vol. XXVIII No .. 5 p. 1339> 
December 1973~ 

E.. Th9 bin ding effect of the proceedings on creditors 
should be clarified. 

• 

1. The present Act provides that all creditors 7 

·whether secured or unsecured, and whether or 
not their claims are filed or allm·1ed, are 
bound by the provisions o~ the confinned.plai.~ 
(11· U .. s.c .. 403(£)).. Therefore, they can.not 
challenge the plan outside the proceedings. 

2. As in present Chapter X proceedings, this 
provision should be clarified to apply to un
scheduled creditors ·without notice of the 
proceedings .. See 11 U .. S.C .. § 624(1). 

. 3. 
~ 

Present Chapter IX proyides .for a discharge 
of all debts dealt \·:rith in the plai.1. and 
t.here is no exception for u...1schec1uled 
creditors without notice, as is the. case in 
ntraight: bar.kr..rptcy 2.i."'1.d Ch?pter XI pro
ccediL!.gs. 

l'i:.. Provision for the discharge of unscheduled 
rlebts, together with a. provision providing 
for a totally binding plan, has proved con
stitutional in the Chapter X conte~t.. See 
6A Collier, supra~ 11.18~ 

.;. 5 
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l''.. The neH ch.:-i.pte!:' should provid2 for C!n 2.Utom,1tic. 

stay upon the filing of all suits ~-6~inst the 
debtor and all procceclings to c;rrforcc li(!ns_ 

1~ 1'h"=! presC!n't G~~2.P tcr c.llm-;s th~ hc-~nkruDt~tr 
.. - J 

cott~t •_lisc:.;;:~t=~Lc~ in g"!:20 .. ·;:i~5 ~_-;t1t.:~l a :;·t~y _ 

'l''ll""' C~1~0·"- 0-~ a·1.,..o ::i1lo•:·~ ·;-~-~ -~=::·1·-·'!'">(;- o·F-. 
~ I-·-· .... '-- !.... -...> c,.!..-- .1::> -"'~- _LJ_ .._.;_t.~:> .- <--

p~t ition seeking o. stay by a raunic.ipa.1.ity 
·which is atte!:lpting to enteJ:' Chapt2r IX but 
which has not corapleted all requirements for 
filing a petition to enter Chapter IX. 11 
U.S.C. 403(c). 

2. The stay would be granted ·without hearing and 
those seeking relief f-rom the stay must pro
ceed affirmatively in the ban..1.\.ru.ptcy court. 

a. Such a provision avoids delay and 
is necessary ·where the debtor has 
no powe-:- to avoid liens already 
obtained ... 

b. The New Bankruptcy Rules provide for 
such a stay, as do the above mentioned 
bills now before Congress. 

J.Il. Operation of the. Proceeding 

A. The ·1:~quirements of a petition. initiating the 
proc1!'-.!cling should be modified.. 

1. 'J'he present Chapter requires the debtor to 
Lile a petition alleging insolvency and the 
pcti·tion must be accomp~"Lied by a pla...L of 
comnosition th.at has been accented by credi-. . 
tors owning 51 percent of the outstai.""'tding debt 
of the municipality. A list of all 1~1o~vn 
creditors must also be attached .. 

2. The 51 percent requirement is not constitutionall 
mandated. Se2 R~nover National Bank v. Moys~s, 
supra.;.C2_rnobell v .. Allegh2..1.-iv Corp .. 75 F.2d 947, 
954-955· (4th Cir. 1935), cert: .. denied 296 U.S .. 
581. 

- 6 -
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3. Sevc:.cnl cotr ... rnentators h.:-:V'..? su~.;gestcd re
ducing the 51 pc:rcent requirerttent and hoth 
proposed uills cliG"tin?..t::: it: eati1:"0.ly _ The 
tota.1 elimination o.E the ?rio:r .::.cceptance 

• . 1 • 1 ~ 
rccp.11.-~E!r.lent ::..s cesi.ra::>.L~. 

a.. Th~ petition ·Houlcl o:?!~ely· st:ii:~ tha•: 
th.a city is ur:.able to IT!2et its debts 
as they m.c~turad. S. 235 § 9-202. 

b. A list of creditors could be filed with 
the petition or at a time the. cou:r;: 
directs. See S .. 235 § 9-301 .. 

c. Rather than requiring creditors to 
answer the petition, as in 11 U.S .. C. 
403(b), creditors opposed should 
affirmatively challenge the petition .. : 
See S. 233 § 9-203p 

B. The present provisio;:i.s classifying creditors 
should be retained. 

1. Chapter IX now provide3 for the modification 
or alteration of the rights of creditors 
generally; sec~red, unsecared, m~4icipal 
bondholders, and holders of bonds to_ be paid 
out: of spec i::i.1 assessments, revenues, t:~tes > 

etc., 11 U.S.C. § 403 .. 

2. There is no constitutional i'TI.oedimen·t to ... 
the alteratio:q. of the dabts of bo:!clhold.ers .. 
5 Collier, suora, § 81.09, note 9.. Fur:thar
more, Chapter X has ~een corisiste.nt:l.y uphel.d 
even though vested rights are affec~~d a...~d 
even secured creditors may be subordinated. 
6 Collier, sunra, 'ii 0.01 and eJ 3.26; Matter 
of Pri~a Co., 88 F.2d 785 (7th Cir .. 1937)_ 

C. The :r~quir.ements for ccnfiroation of the plan 
should be revised. > 

1.. Presently, Chapter IX requires that: cre.di
tol".'.'s own.ins 'i:\·70-thirds of the cl.::?.ics in a 
class ;;,kmse clu.im.s havz been. filed ai..:.d 
al lowad an:l a·ffccted by the pla..'1. m:.ist con.-
sent to th2. plan. . . 

. ' 
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z. ·nicrc i~ no cons t itut Lona.L :;:ca son ro;: 
the t\·m-thir<ls rcquircme~t. S. 235> 
§ 9-3J7(c) suggests m~jority approval 
only. 

3. A revision req1..nrLng only majo·.:ity ::::.pprov1l 
i;mu1d co::i.~riou to the likelihood o:E accep
ta?:lce and eliminate sorr.e d~lay. 

4. Chapi..:er IX p-rovid.es fo·c sepa-cate classes of 
creditors; those entitled to priority (fo·r 
example, the United States Goverrunent), 
unsecured creditors generally, and secured 
creditors. 

a. Secured creditors are not in one class 
but in separate classes, defined accord
ing to the property upon which they have 
lians. 5 Collier, supra, , 81.15. For 

\ 

example, bondholders with 1iens on 
.specific revenue would .constitute 
·separate classes, defined according 
to tha particular bond issue invo1ved. 
This co inc ides with ge..11eral State law. 
See e. ~' N. Y... General MU:.1icip al. Law 
Art. 14-C § 407. (McKinneys 1974). 

h. If any class of creditors affected by the 
plan in a En.aterial way did not accept~tha 
plan, Ch2pter IX requires that they be 
paid in full or that their liens be pro
tected.. 11 u .. s .. cf .. § 403{d) • 

In order to accelerate 
the pla~, a time limit 
should b: established~ 
suggests 90 days. 

c.onfir.:rr.ation of 
for acceptance 
Hempel, suora, 

. 
D. Presently, Chapter IX proceedings are handled by 

the District Court Judge rather than by the ba..11.k
rnptcy judge., as in Chapter X.. There appears to 
be reason to revise this •. 

- 8 -
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IV. Hiscclla'1.20:1s 

Any disi:uptive effC!cts of the pro?•)3~d c~1apte-;:- i:light 
be redu.::2d by th:~ in<:::lus icn therein of a specific p:co
vis ioi.l for th~ limi{:etl du:::-.:rtiorr of s;_,_~~ j?ro-.::~e.dings • 

• 

·. 

• 

.. 
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